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EDITORIAL NOTES. 


We should like once to see a Governor of New Jersey nominated 
and elected who would have the courage to veto a large mass of the 
legislative bills which simply amend or supplement statutes that are 
either valueless in themselves and should be repealed rather than 
supplemented, or that are not made better for the public at large by 
the alterations. True, the legislative body is the one to which the 
Constitution commits the power to make and amend laws, but it is 
also true that the Governor may veto any measure, the necessity for 
which is not obvious. Of the 289 statutes passed by the Legislature 
of 1916, 99 were amendments and 65 supplements. This is a better 
showing than for 1915, but still we feel sure that any impartial ex- 
amination of the amendments and supplements of either year will 
show that few of them are necessary or justified. As New Jersey has 
the unenviable record of having and of annually creating more laws 
than any other State in the Union, it would seem as if the time had 
arrived to call a halt. It is also evident that the Legislature will not 
do it. Whether it be a Legislature in which one party is dominant or 
one in which the other party rules, the same grist will be ground out 
hereafter as heretofore, unless some Governor takes his popularity 
with the lawmakers in his hands and vetoes every amendment and 
supplement which does not show on its face that it is to be of a real 
service to the State at large, rather than to help some coterie of poli- 
ticians or of the few individuals or, as often happens, of just one per- 
son concerned. If neither the Legislature nor a Governor can be 
elected to serve the public in some such way indicated, or, if the people 
will not amend the Constitution so as to provide for fewer sessions 
of the Legislature, we are in a well-nigh hopeless condition, so far as 
State legislation is concerned. 





At a meeting of the Commercial Law League at Atlantic City on 
July 27, an address was delivered by Mr. Samuel Untermyer, of New 
York, on the subject of “The Lawyer-Citizen—His Enlarging Re- 
sponsibilities.” Naturally it was rather radical, but perhaps not more 
so than the times demand, and it was stimulating. After setting forth 
the reasons why there are now such few great advocates at the Bar, 
and how exceedingly small is the number of those who attain to lead- 
ership through any work in the courtroom, he declares that the fault, 
if it is a fault, “is not ours, nor is it due to a declining love of our 













258 THE NEW JERSEY LAW JOURNAL. 





profession. It is because the Courts are too busy and there is a less- 
ening relative importance to the controversal side of the law as com- 
} pared with the growth and magnitude of business and finance, re- 
quiring the aid of the lawyer.” This furnishes the reason why “with 

every year that passes, men who have achieved distinction in our 
f profession are drafted out of it to lead great banks, banking houses, 








railroad systems or industrial concerns of national and international 
importance, because of the specialized knowledge and training that 
have come to them from the practice of the law at their desks under 
modern conditions.” The speaker did not consider, however, that the 
real opportunity for the modern lawyer for accomplishing something 
ae worth while for the public was diminished but rather heightened by 
the change. “Whilst, therefore, our scope of private endeavor is being 
more and more circumscribed, I venture to suggest that the field for 
public usefulness has been constantly broadening and on bigger and 
more constructive lines than at any time in the past, and that we 
are confronted by boundless opportunities and new responsibilities 
that we cannot escape.” 































There is a distinction here implied between renown and public 
Sod usefulness, which is not always considered by professional men. Many 
Tt #% strong advocates of the Bar of a century or half-century ago won re- 
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i nown, and may have been useful to individual clients, because their 
. talented addresses or eloquent oratory in the courtroom carried their 
tee cases through successfully before Courts and juries, and yet often they 






were not specially useful to the public at large or to the State in the 
trial of their cases. What seems to be the narrower sphere of an ex- 
cellent lawyer in these days is really a wider one as to his usefulness 
to his fellows, notwithstanding his labor is in corporation lines, etc. 
While admitting this, Mr. Untermyer would have the lawyer realize 
a still broader conception of his duties than to keep strictly within the 










¢ 
‘ ; domain of practice in any line, and would have them take much larger 
: j : 4 part than is customary in formulating, that is, creatively-constructing 
8 4 the laws. Aiding the Courts to interpret them effectively and in the 
hee public interest is not less important for the public good than the en- 
ian actment of wise and wholesome provisions. “When we do our share 
\y 4 424 of the creative constructive work,” he says, “we shall no longer be 
a subject to the reproach of being counted among the parasites of so- 
| : ciety. Herein lies our field of future usefulness.” 
















i What is known as the Egan Road Law of 1916 (P. L. 1916, p. 611) 
is is a measure of great restos we to the State as involving the ex- 
; . penditure of $7,000,000, for which the State is to be bonded. The Act 
! ; does not become effective until it receives at the November election 






“a majority of all the votes cast for and against it.” No one appears 
to know to what extent an adoption of the Act will effect the improve- 
ment of other highways than those designated to be improved with 
the $7,000,000, and yet no one, certainly, would defend the proposition 
to let all other highways in the State go in order to lay out or build 
up more perfectly the thirteen “State highways.” The peculiar pro- 
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vision at the beginning of the first section, which may have been an 
oversight, or may have been designed on the part of the draftsman 
of the Act, that two members of the commission shall be the chairmen 
of the committees on highways in the Senate and Assembly “of 1916,” 
and which may be construed to make them committeemen for life, 
we do not consider of so much consequence as other features of the 
Act. If such a construction should be put upon the section, another 
Legislature may, and undoubtedly would, amend it. It is impossible 
to create in this State a life commission which cannot be afterward 
reduced to a term at the pleasure of the Legislature. The Act itself 
aims at a good result, but the amount of money involved is great, and 
it is not at all certain that any present method of building roadways 
in this State will stand up against the heavy motor traffic now pre- 
vailing and increasing. True the Act, in section 4, gives a wide scope 
as to the kind of paving to be employed, but it appears to us that a 
very definite plan worked out in detail should have been laid before 
the people of this State before they were called upon to vote for so 
large a bond issue. We understand the Attorney-General gives it as 
his opinion that the law would prove inoperative because the sum 
named in it would not carry out the law’s requirements. If so, it is 
another reason why it should not be adopted. 





Considerable comment has been made in the press of the country 
on the decision of a city Court Judge in Yonkers, New York, by which 
a fine of $100 was imposed on Swift & Co., meat packers. This being 
an inferior Court, its decision carries no particular weight with it, but 
it seems to have pleased the public and, presumably, if carried up, 
will be approved by the highest tribunal in that State. The State of 
New York has a recent law similar to the New Jersey Act of 1916 
(P. L. p. 383), requiring any article of food in package form to have 
the net quantity of the contents plainly marked on the outside of the 
package, The meat men in Yonkers put in a twelve pound bag eleven 
pounds six ounces of meat, so that, whereas the bag was stamped on 
the outside 11 pounds, 12 ounces, the actual amount of meat furnished 
customers was six ounces less. In other words, the container was 
paid for the same as if it were meat. It would seem to be clear that 
the law was not carried out, and that the penalty adjudged of $100 
was authorized. We have not the wording of the New York law be- 
fore us, but if, in effect, it is the same as our own State law, it would 
appear as if the fines may be continued in all points in that State until 
the “fraud” is stopped. Along this line it will next be in order for 
our own State to require that bags of 100 pounds of coal shall contain 
100 pounds and not that less the weight of the bags. 





The hold-up of the railroads, President and Congress by the 
Brotherhoods of railroad unions is a most remarkable demonstration 
of the impotence of our laws to protect the country against disastrous 
strikes, involving every community and substantially every person in 
the length and breadth of our land. What the outcome will be can- 
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not be foreseen. In our judgment the United States Supreme Court 
wil! upset, as unconstitutional, at least that feature of the law which, 
in substance, declares that ten hours’ wages must be paid for eight 
hours’ time. If Congress can legislate on wages at all, it can legislate 
upon it wholly, and this is, out of all question, aside from its powers, 
With this feature abrogated and no law to compel arbitration, it means 
another strike, and this is what must be anticipated. 





THE RIPARIAN ACT OF NEW JERSEY. 
Its Origin and Relation to Fundamental Law. 


[ Concluded]. 


Tue Tueory Broveut to New Jersey. 


In the day of America’s discovery, title to unowned land was 
held to vest in the Crown as a prerogative right. This theory was 
readily extended to embrace the discoveries in the new world. To 
these virgin lands the King took title as sole owner and proprietor. 
His title, according to the unvarying notions of English constitutional 
law, was only a trustee’s title, held for the benefit of the English peo- 
ple. The monarchs of the Seventeenth century, however, were not 
inclined to theories of popular right and the constitutional limitation 
was seldom respected. They had the lawful right to exercise domin- 
ion by virtue of the jus regium, or governing power; they claimed in 
addition over the new lands a jus privatum. 

The necessities of the Stuarts led them to assign their doubly- 
asserted title as ruler and proprietor in payment of their royal debts. 
The result was that the grantees and agents of the Crown carried to 
America an exaggerated notion of that Royal prerogative on which 
their titles hung. 

In 1664, Charles II deeded to his brother James, Duke of York, 
a great tract of land, embracing New York, New Jersey and much 
of New England. The same year James granted to Lord Berkeley 
and Sir George Carteret “all that tract of land adjacent to New Eng- 
land, bounded on the east in part by the main sea and in part by 
Hudson’s River, having upon the west, Delaware bay or river, and 
extending southward to the main ocean as far as Cape May,” etc. 
This grant carried with it the same ample powers of regulation and 
government which had been contained in the deed to the King’s 
brother.’ 

After the brief Dutch occupation in 1673-1674, legal doubts as to 
the effect upon the title of the occupation led to a reconveyance on 
practically the same termg as the first grants. In 1676, all these 
powers, governmental and proprietory, were transferred to two Boards 
of Proprietors, who became the governing bodies of the separate 
provinces of East and West Jersey. The question was to arise later 
whether these several grants had passed a proprietory title to lands 
under the navigable waters of the province.* 


1. Johnson v. McIntosh, 8 Wheat 595. 
2. Ibid. 

3. Martin v. Waddell, 16 Pet. 367. 
See Pp. 20, infra. 
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Government by Boards of Proprietors was not a happy experi- 
ment, and the bad faith of James and William led to a final surrender 
to the Crown in 1702 of all but the Board’s proprietory powers.° 
These powers had been granted with the evident purpose of en- 
couraging colonization, and many settlers had established them- 
selves along the ocean and the navigable waters of the State. Their 
grants, like the prior manorial grants of Norman England, did not 
specify the exact boundaries made by the navigable waters, nor the 
nature of the tenant’s rights in the shores. It resulted—as it had in 
England—that these riparian owners, regarding the shores as their 
own, exercised over them all the rights of proprietorship. 

The constitution of society in New Jersey and the life of its 
people were simple, and the proprietory government, having its hands 
full of quarrels with its neighbors and the Crown, showed no dis- 
position to question these common claims. A State in the struggles 
of self-development could not concern itself with abstruse questions of 
shore ownership; and the right of the riparian owner to encroach on 
the State’s prerogative was not to be raised until the case of Arnold 
v. Mundy came before the Courts in 1822.° 


Tue Situation AFrrer THE REVOLUTION. 


In the meanwhile the American Revolution had effected a great 
change in the adjustment of governmental rights and powers. When 
the several colonies proclaim their independence, there became 
vested in the people of each State all the powers and prerogatives of 
government which are comprised in the word sovereignty.? 

In the people of New Jersey, after the final formation of the 
national government, were vested all the sovereign rights of a free 
people, saving only those surrendered to the Federal Government. 
These sovereign rights were exercised by a State government con- 
stituted by the people themselves and entrusted with certain delegated 
powers. In this government the Legislature was the agent and repre- 
sentative of the people.® 

Had this new organization acquired any rights to the shore? In- 
herent rights of government included no more than a jus regium 
over the navigable waters, a power of regulation and control in the 
interests of all the people. Manifestly a proprietory title in the lands 
under such waters was not needed to enable the State to enforce its 

5. See Moore, p. 32. 

6. “There is no evidence that the jus privatum, the right of private prop- 
erty in the shore to low water mark, was ever asserted in the colony as a right 
of the Crown, or that it has until recently been claimed by the State; but 
there is, on the contrary, in my opinion, the strongest evidence that this right 
has been abandoned to the proprietors of the adjoining lands from the first 
settlement of the Province, and exercised by them to the present day, so as to 
have become a common right, and thus the common law.’’ Elmer in Bell v. 
Gough, 23 N. J. L. 662. 

7. Martin v. Waddell, 16 Pet. 367. 

8. Bell v. Gough, 23 N. J. L. 624, 694. The Legislature unlike the King, is 
more than a mere trustee; the difference is pointed by Green, C. J., in Gough 
v. Bell, 22 N. J.°L. 457, “The Legislature,” he says, ‘are not mere trustees of 
common rights for the people. These rights are vested in the people them- 
selves; the Legislature, in disposing of them, act as their representatives, in 
their name and in their stead. The act of the Legislature is the act of the 
people, not that of a mere trustee holding the legal title for the public good.” 
See also Martin v. Waddell, 18 N. J. L, 500. 
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supervisory powers. Nor did the people by their constitution vest 

in the Legislature any peculiar rights of property in the navigable 
waters of the State. Neither from its inherent rights nor from its 
delegated powers could the State government claim a proprietory title 
in its tide-flowed lands.® 

Another field for argument was open. It is a principle of con- 
stitutional law that a new State, created within the boundaries of 
another, assumes the functions of the older State. So it came to be 
argued that when the Revolution liberated the colonies from the con- 
trol of both King and Parliament, it transferred to them, eo instanti, 
the prerogatives of the one and the privileges of the other.1 From 
either of these sources might be traced the power of alienating the 
shores claimed later by the State. 

According to the prima facie theory of Digges, the Crown, by 
virtue of its prerogatives, was vested with the absolute title to Eng- 
lish shores, a title free from any duty to the people. This theory, 
despite its bastard origin and its repugnance to constitutional prin- 
ciples, gained the support of judicial opinion, and left its mark on 
American jurisprudence.? It was opposed, however, to the consti- 
tutional principle that the Crown title is that of a trustee and is held 
only for the benefit of all the people. In addition, the monarchical 
pretensions involved in the theory rendered it unpopular with Ameri- 
can Courts. 

Accordingly, we find our New Jersey Judges looking to the 
powers of Parliament, and not to the Crown, for the authority in the 
State to control the shores. In two cases,’ Parliamentary grants of 
the foreshore had been made, and these authorities were used as a 
basis for the claim of power in the State Legislature to make similar 
grants.* 

But while it was held that the powers of Parliament of right 
descended to the State Legislature, there was a strong feeling, at first, 
among many of the Judges, against admitting the absolute power of 
alienation. The sentiment supporting this stand was expressed by 
Justice Potts in Bell v. Gough, as follows: 

“Surely it cannot for a moment be maintained that it ever was the 
intention of the framers of the Constitution, even by implication, to 

% “The State government possesses the rights and powers granted to it by 
the people in the Constitution in terms or by necessary implication only. The 
rights not so granted remain in the people themselves. And it would seem to 
follow that whatever right or title the Legislature, as representing the people, 
has in the lands between high and low mark on the seashore and on the 
shore of tide rivers must be a right or title vested in it by the Constitution 
which created it, or which, in tge very nature of things and of necessity, is 
inherent in that department of the government.” Potts, J., in Bell v. Gough, 
23 N. J. L. 673. 

1. ‘“‘When the people of New Jersey took possession of the reins of gov- 
ernment, and took into their own hands the powers of sovereignty, the prerog- 
atives and regalities which before belonged either to the Crown or the 
Parliament became immediately and rightfully vested in the State.” Martin 
v. Waddell, 18 N. J. L. 495, 506. 

2. Among other things, it established in New Jersey the doctrine of the 
State fee ownership of the bottoms of navigable waters as far as the high tide 
mark. Arnold v. Mundy, 6 N. J. L. 1. 

8, Lowe v. Govett, 3 B. & A. 863, and King v. Montague, 4 B. & A. 598. 


4. Gough v. Bell, 22 N. J. L. 457, 473; 23 N. J. L. 692; Stevens v. Railroad, 
34 N. J. L. 
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vest in the State, or in the Legislature, as the lawmaking power of 
the State, such a title to the strip of land, the shore between high and 
low water mark, along the banks of all the navigable rivers and 
streams in the State, as that it could grant, sell, or dispose of it to 
any private person for private use, so as to destroy every pre-existing 
right of the riparian owner, and interpose new owners between him 
and the navigable waters. Such a doctrine would certainly be re- 
ceived with equal surprise and consternation.”® 

Indeed, it could be argued against the whole theory of the State’s 
inheritance of the powers of the English Government that only such 
rights and privileges were transferred as were fitting and necessary 
to the character of our people and their free institutions.® Could it be 
maintained that the State government inherited as well the tyrannies 
of English rule, the Revolution would have been largely in vain. 

These various and clashing theories served to postpone a decision 
of the question. Public opinion was to influence the issue in which 
the public was so vitally interested. Constitutional questions before 
the Courts are often resolved in accordance with public desires rather 
than by force of any theory or logic of law. The public necessity is 
met; the theory follows and is made to fit the need. So Marshall, 
interpreting the Federal Constitution, endowed it with all the aspira- 
tions of the people. 

3ack of the constitutional question involved in this dispute over 
the foreshore, was the larger political question. Should the rights 
of a few of the people be safeguarded as against the will of the many? 
Should the State be given a free hand in the disposition of the shores, 
or must it respect the rights of the individual? The opposing theories 
of individualism and collectivism were at war again. 

Decisions down to the momentous case of Stevens v. The Rail- 
road, in 1870, reflect the vacillation of public opinion on this vexed 
issue. In that case, Chief-Justice Beasley, backed by an increasing 
public opinion, was to declare in favor of the State and against the 
individual. 


Tue Crown Grantrs—Arnoip v. Munpy. 


The question was first involved in the judicial construction of the 
Crown grants of 1664 and 1674. In Arnold v. Mundy’ (1822), the 
plaintiff based his right to an oyster fishery upon a grant from the 
East Jersey Proprietors. The grant being one of lands wholly under 
water, it became necessary to examine into the nature of the Propri- 


5. 23 N. J. L. 677. 

6. “I think it may be safely assumed that when we separated from the old 
government, by the act of revolution, nothing remained of British laws and 
institutions but such as we voluntarily chose to gather from the wreck, and 
use in the reconstruction of our new institutions; and if we did not readopt 
the common or statute law of England as a whole, but only such parts of it 
as had been in use and were adapted to or in consonance with our new system, 
it does not follow as a matter of course, that all, either of the rights or prerog- 
atives of the British Crown or the powers of the British Parliament, became 
vested in the State government or in the Legislature. All power upon the 
dissolution of government originally vested in the people of the State, as the 
sovereigns of the country; and if this be so, these powers are to be sought 
for now in the institutions and laws of the people themselves.” Potts, J., in 
Bell v. Gough, 23 N. J. L. 673. 

™ 6H. 2. Ee 8. 
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etors’ original title thereto. The Crown grants were wide and ample, 
conveying “all islands, bays, rivers, waters, forts, mines, minerals, 
quarries, royalties, franchises, whatsoever, to the same belonging, or 
in anywise appertaining, and also the free use of all bays, rivers and 
waters leading unto, or lying between the said last-mentioned prem- 
ises, or any of them, for free trade, navigation, fishery, or otherwise.” 

In 1702, however, the Proprietors had surrendered to the Crown 
all their privileges, saving only their proprietory interests in the land. 
Had they reserved thereby a title in the navigable waters of the State? 
That such a right might be reserved, it was necessary that it should 
first exist, and the New Jersey Supreme Court, in Arnold v. Mundy, 
found that, despite the broad words of the grants, a proprietory title 
to the soil of navigable waters had never been conveyed to the Pro- 
prietors. 

This conclusion was decisively affirmed some twenty years later 
by the United States Supreme Court, upon a similar claim, in Martin 
v. Waddell. The majority of that Court held that Charles II had 
only parted with a right of government over the shores of New Jersey, 
and that the Proprietors in 1702 had reconveyed this jus regium to 
the Crown. These conclusions, while agreeing with those of Arnold 
v. Mundy, were reached independently of the State Court’s decision. 
The doctrine of the Federal case is well summed up in a later case 
thus: 

“Although the grants to the Proprietors included the shores and 
bottoms of the navigable rivers, yet by the true construction of those 
grants, which included powers of government, and were to be re- 
garded and interpreted as instruments upon which were to be founded 
the institutions of a great political community, they were granted 
simply as a part of the prerogative rights annexed to the political 
powers conferred on the grantees, and were not, like the upland, to 
be held or transferred as private property, but followed the sovereign- 
ty, and, upon the surrender of the powers of government, reverted 
with them to the Crown.” 

The chief ground assigned by both Courts for their decisions 
was that the Crown of England itself possessed no more than a jus 
regium in the navigable waters of the realm. It is noteworthy that 
both Courts thereby refused to accept the theories of the Crown’s 
prerogative advanced by Digges, Selden and Hale. The idea of a 
power reserved in the sovereign to shut off the shore owner from 
the shore was plainly repugnant to these American Judges. 

The Courts in declaring the want of a proprietory title in the 
Crown had no occasion, on thé other hand, to define the rights of the 
riparian owner. It was not necessary to their decisions to find that 
such owner had any rights in the land under water; the sole ground 
of decision was that a fee simple title in the individual could not be 
traced through any grant from the Crown of England, or through 
the Proprietors. Further, it should be noted that these decisions in- 
volved only the powers of the English Crown and did not cover those 
of Parliament, to which, it might be argued, the State Legislature had 


8. 16 Pet. 367 (1842), 18 N. J. L. 495. 
9. Elmer, J., in Bell v. Gough, 23 N. J. L. 655. 
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later succeeded. The Federal Court paved the way for this argument 
when it drew the following distinction between a Crown grant and 
one by the State Legislature: 

“When the Revolution took place, the people of each State be- 
came themselves sovereign, and, in that character, held the absolute 
right to all their navigable waters, and the soils under them, for their 
own common use, subject only to the rights since surrendered by the 
Constitution to the general government. A grant made by their 
authority, must, therefore, manifestly be tried and determined by 
different principles from those which apply to grants of the British 
Crown, where the title is held by a single individual in trust for the 
whole nation.’? 

An important and unforseen consequence was to flow from the 
decision of Arnold v. Mundy. Although it was unnecessary to the 
decision,” Chief-Justice Kirkpatrick announced that the title of the 
riparian owner extended only to the high water mark. To this he 
was undoubtedly influenced by the English cases upholding the prima 
facie theory, which extended the Crown’s title to the line of ordinary 
high tide.* The Chief-Justice did not attempt to define the nature of 
the Crown’s title between high and low tide, but his statement paved 
the way for later Courts to uphold this title as proprietory. 

That such a conclusion was entirely foreign to the mind of the 
former Chief-Justice is evident from his opinion. Thus he says: “The 
sovereign power itself, therefore, cannot consistently. with the prin- 


ciples of the law of nature and the constitution of a well-ordered 
society, make a direct and absolute grant of the waters of the State, 
divesting all the citizens of their common right. It would be a 


grievance which never could be long borne by a free people.’ 


The opinion of Taney is equally eloquent upon the injustice of 
depriving the pioneer of the fruits of his industry by shutting him off 
from the shore which he has extended and improved.® At the time of 


1. Taney, C. J., in Martin v. Waddell, 18 N. J. L. 495, 500; 16 Pet. 367. 
Thomson, J., in his dissenting opinion in this case, ignores this distinction and 
attributes to the State government the same powers claimed for the English 
Crown, 

The statement of Taney’s, quoted above, contains a vice frequently to be 
observed in the early opinions of our Courts. The Chief Justice refers to a 
grant made by the State government as made upon the authority of the 
people. It is impossible, however, to discover any such authority given by the 
people to their State government. Admitting the right of the people as a 
whole to arbitrarily convey the shores it does not follow that such a right 
resides in the people’s representatives, who exercise only those powers dele- 
gated them by the people. 

2. As noted in Gough v. Bell, 22 N. J. L. 487; 23 N. J. L. 656. 

3. “The contention that the State has a title to land under tide water 
which it may sell and convey depends historically upon the theory that the jus 
privatum, or private property in the soil was prima facie in the Crown and 
not in the owner of the upland.”’ Tillinghast, ‘‘Tide-Flowed Lands,” 18 Harv. 
m KR. $41. 

4.6N. J. L. 78. 

5. “The men who first formed the English settlements could not have been 
expected to encounter the many hardships that unavoidably attended their 
emigration to the new world and to people the banks of its bays and rivers, 
if the land under the water at their very doors was liable to be appropriated 
by another as private property; and the settler upon fast lands thereby ex- 
cluded from its enjoyment, and unable to take a shell fish from its bottom 
or fasten there a stake or even bathe in its waters, without becoming a tres- 
passer upon the rights of another.” Martin v. Waddell, 18 N, J. L. 495, 504. 
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these decisions, the reverence for individual rights was two strongly 
imbedded in the American people to allow them to conceive of their 
Revolution as having effected only a transfer of despotic powers from 
a King to an elective government. 

These were views, however, colored by the political enthusiasms 
of the time. They were to change later under the stimulus of a public 
demand for a stronger centralized government, and the revival, about 
the middle of the Eighteenth century, of the Hamiltonian idea of an 
omnipotent State. 

The significance of these two cases lies in the conclusion of the 
Courts that the English Crown never possessed such a proprietary 
title as permitted the alienation of the shores of New Jersey, and con- 
sequently that the Proprietors had never been in possession of such 
a title. They strongly hint that any theory whereby it was sought 
to set up in the State government a power of arbitrary disposal of the 
shores would be contrary to the spirit of our institutions and uncon- 
stitutional. The Courts decided nothing as to the rights of riparian 
owners, but Chief-Justice Kirkpatrick declared, by way of dictum, 
that the State’s title, whatever it was, extended to high watermark. 
The nature of this title, which heretofore had not been held to exist, 
was thus thrown open to judicial discussion. 


Tue Rieut or Apsacency—Goveu v. BELL. 


These earlier decisions had not involved the question of a shore 
owner’s natural rights in the lands below high tide. The first case to 
directly raise this question was Gough v. Bell.® 

Gough brought his action of trespass quare clausum fregit against 
Mary Bell, whose defense of liberum tenementum put in issue the 
respective titles of the parties. The land in question was made land 
which had formerly been under the waters of the Hudson River. The 
essential feature of Gough’s claim of title was that his predecessors, 
riparian proprietors, by filling in the land in question, had acquired 
full legal title to the same. The chief link in the defendant’s chain 
of title was a grant from the State, absolute on its face, made to her 
predecessors while they were occupying the land as lessees and operat- 
ing a ferry therefrom. The State’s grant, therefore, was necessarily 
made after the filling in of the land by the plaintiff’s predecessors. 
On the trial of the case it was shown that the land of the plaintiff 
was between the original high and low water lines, and here for the 
first time the local common law of the State was urged as extending 
the rights of the plaintiff as,riparian owner to made land between the 
high and low tide marks. The Supreme Court, in 1850, by a two- 
to-one decision, declared in favor of the plaintiff.7/ This decision, 


reviewed in 1852 by the Court of-Errors and Appeals, was by that 


6. This case appeared in the lower Courts upon two different occasions. 
It was tried first in the Circuit Court in 1847 (21 N. J. L. 156), and referred 
thence upon a rule to show cause why the verdict should not be set aside. In 
this instance, since the decision was for the defendant, it had not been made 
to appear that the locus in quo was contained within the high and low water 
lines. The second action, with which we are concerned, revealed this perti- 
nent fact. 

7% 22N. J. L. 441. 
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Court unanimously affirmed. But while the Judges were in accord 
as to their final conclusion on the facts their views of the law varied 
widely. 

The two decisions may be summarized as follows: Nine opinions 
were delivered in the Supreme Court and the Court of Errors and 
Appeals on the question of whether or not littoral or riparian owners 
in New Jersey had a right to fill in land between high and low tide, 
which right could be denied by the State only when it interfered 
with navigation or some common right of the people. Five of the 
Judges expressed themselves as believing in such an absolute right ;* 
three others denied its existence ;! and one Judge? failed to express 
any opinion on this score. Two of the three dissenting Judges*® 
believed that the shore owner had a license, but not a vested right. 

The majority of each Court, and a majority of the Judges of both 
Courts, therefore, recognized an absolute right in the riparian pro- 
prietor, limited only by the jus publicum, to fill in the land between 
high and low tide and occupy the same. His occupation, the majority 
held, could not be interfered with by the State save in the exercise of 
its supervisory powers over navigation, etc.* 

With Gough v. Bell began the controversy over the foreshore ; 
instead of settling the law, it plunged it into confusion. One funda- 
mental principle was fixed by the Court’s opinions, that by virtue of 
the common law of England the State in its sovereign right was 
vested with the title to all lands lying beyond the high tide mark. 


This was nothing more or less than a recognition of the prima facie 
theory of Digges.° The opinions of the Judges reveal a struggle 
with the logical extensions of this theory. While admitting that the 
shore must be recognized as a distinct property, whose title in England 
is vested in the King as trustee for the people, the Judges were loath 
to admit that the conjunction in this State of the King’s prerogative 
title with the right of Parliament as representing the people, resulted 


- 23N. J. L. 624. 

- Green, Carpenter, Elmer, Potts and Nevius. 

- Randolph, Cornelison and Valentine. 

- Ogden 

3. Cornelison and Valentine. Randolph denied to the riparian owner even 
a license to fill in or extend his land. His was the only voice raised against 
the plaintiff's recovery. 

4. The Chancellor, in Keyport Steamboat Co. v. Transportation Co. 18 N. 
J. Eq. 13, said: “Of eight Judges who delivered opinions, only one is silent; 
all the others, more or less strongly, maintain that in New Jersey the shore 
owner has vested rights in the waters in front of him that cannot be taken 
away. These opinions are not a decision in the case, but they are so clearly 
expressed that it cannot be said that it appears by the case that such vested 
rights are not acknowledged in New Jersey. It would seem, on the contrary, 
that had the question been necessary to the decision of that cause, both the 
Supreme Court and the Court of Errors would have held that there were such 
rights.” This analysis, however, is not accurate, as but five of the eight 
Judges declared in favor of vested rights in the foreshore. 

5. “There can be no question but that by the ancient rule of the common 
law, as understood in England at the time this State was granted to the Duke 
of York, and since, the title of owners of land bounded by the sea or by 
navigable tide rivers extends only to the ordinary high water line, and that 
the title to the shore below that line, as well as of the soil under the water, is 
prima facie in the sovereign.” Elmer, J., in Bell v. Gough, 23 N. J. L. 654. 
The same views are expressed by Potts, J.. 23 N. J. L. 673-674; and by 
Nevius, J., Ibid., 684. 
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in so absolute a right in the State as to enable it to bar the interest 
of riparian proprietors in the waters which washed their lands.* And 
so the Judges, wandering far from the precepts of Digges and Hale, 
held that the individual riparian proprietor had vested rights of 
adjacency which no power of King or Parliament in England could 
alter, and which could not be touched by the Legislature of the State 
of New Jersey." This right the majority opinion held had been 
established by a local common law, independent of and in contradic- 
tion to the common law of England.® 

The case has settled the law that a riparian proprietor has the 
right, in the absence of statutory inhibition, to extend his land into 
the navigable waters that border it, and, so long as he does not ob- 
struct a public right in so doing, to take title to the land so made.® 

The views of the Court differed widely as we have seen regarding 
the nature of this riparian right—the five members of the majority up- 
holding a vested right in the shore owner to “fill in,” and two of the 
minority maintaining as stoutly that his right was a “mere license.”! 
In this diversity of opinion may be found a reflection of the opposing 
political ideas of the period. It was the day of Whig and Republican 
rivalry and the clash between the theories of centralization and in- 
dividual rights. The majority, in sympathy with upholding the in- 
dividual liberties against the centralized power of the State, called 
it a vested right in the shore owner to fill in and extend his banks. 
The minority, on the other hand, with a stronger faith in the State 
government, regarded the right of filling in as a mere license, re- 
vokable by the Legislature, whose acts, “being the acts of all the 
people,” could not be questioned by any one of them. 

This divergence of opinion was to prove the fertile source of 
much misunderstanding and debate by succeeding Courts. 


Tue CuHance ry Pustrc Orprstion—StTevens v. THE RaiLroap. 


It cannot be said that Gough v. Bell ever settled the law upon the 
riparian owner’s rights of adjacency. In the interval following that 
decision the vested rights of adjacency were upheld in one case? and 
denied in another. The Courts and the public were alike in doubt 
until the careful consideration and decisive determination of the 
question in Stevens v. Paterson & Newark R. R. 


6. See for instance, Pott’s statement, Supra, p. 19. 

7. See particularly Elmer’s statement, 23 N. J. L. 685-6. 

8. Green C. J., 22 N. J. L. 464; Elmer, J., 23 N. J. L. 668; Ogden, 23 N. J. 
L. 692; Cornelison, J., 28 N. J. L., 696. Potts, J., denied the existence of a 
local common law, asserting that the English law supported the shore owner, 
23 N. J. L. 674; and Nevius, J., was disposed to agree with him. 

9. O’Neil v. Arnett, 27 N. J. =, 290; Stevens v. R. R. 34 N. J. L. 532, 537; 

J. Zine Co. v. Morris Canal, 44 N. J. Eq. 398, 401. 

1. Randolph was the only Judge who denied the interest of the shore 
owner altogether. 

2. In Keyport Steamboat Co. v. Transportation Co. (1866), 18 N. J. Eq. 12 
the Court accepted Elmer’s first view of the law as expressed in Gough v. Bell. 
The Supreme Court in State v. Brown, 27 N. J. L. 13, 22, also indicated their 
recognition of the vested right of adjacency. 

3. In State v. Jersey City (1856), 25 N. J. L. 525, the Court, through 
Elmer, J., held that the shore owner was possessed “ot no property in land 

while it remained under water. The opinion reveals a surprising reversal of 
the writer’s own view of the law so clearly enunciated in Gough v. Bell, 
wherein his decision reversed Randolph's in the Court below. In State v. 
Jersey City, this same opinion of Randolph's is cited with approval, 
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This was in 1870, and it would seem that by that year public 
sentiment had inclined to favor an unrestricted title in the State over 
the shores. We need not consider at length the causes that induced 
this change of sentiment. Doubtless the creation, in 1864, of the 
Board of Riparian Commissioners had much to do with it. The com- 
missioners were only an investigating body charged “to ascertain the 
present rights of the State” in the riparian lands in North Jersey, but 
their work drew the State’s attention to its shores, and naturally 
created a public opinion favorable to State control.4 Then, too, the 
need of a strong central government had been forcibly taught by the 
Civil War; and taxes after the War were high, so that it was natural 
to consider the shores of the State as a revenue-producing property. 
A potent cause, of another character, was the rapid growth and 
development of railroads and other public utilities along the State’s 
waterways. 

The Stevens case came before the Courts in 1870. The defendant 
railroad had been authorized by its charter to construct its road along 
the Passaic River, and, where necessary, “to acquire the rights of the 
shore owners.” Under this authority the railroad built its tracks below 
and close to the high water mark of the river, thereby effectually cut- 
ting off the owners from their connection with the water. The action 
was brought for this obstruction of the right of access. 

Judgment was given for the plaintiff in the Circuit Court on the 
ground that the defendant’s charter did not give it authority to build 
its tracks upon the plaintiff’s foreshore. This decision was affirmed 
by the Court of Errors and Appeals.® On the exact point in issue, the 
right of the railroad to obstruct the plaintiff’s access, the higher Court, 
in its decision, wasted no words, holding without discussion that its 
charter did not give it such authority, but on the consequently ir- 
relevent point as to whether the Legislature had the right to authorize 
the railroad to pass across the plaintiff’s foreshore without payment 
of compensation to him the Court spent all its efforts. These efforts 
are summed up in two notable opinions, the majority opinion by 
Chief-Justice Beasley and the dissenting opinion by Chancellor 
Zabriskie. 

Beasley, while admitting the existence of the local custom by 
which shore owners extended their lands into the public waters of 
the State, held that they acted by license merely, and that the power 
to control and to terminate such custom was always in the Legisla- 
ture. This power he traced from the English Parliament, in whom, 
he declared, the right of alienation existed. His assertion of this 
power in Parliament is lacking in the support of decisive authority ; 
and his opinion fails to explain away those precedents already out- 


4. Depue, J., sitting in Circuit in Stevens v. Railroad, declared: “The course 
of legislation for the past few years shows legislative appreciation of the great 
value of lands under water which belong to the State.” 34 N. J. L. 555. 

5. 34. N. J. L. 632. 
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standing in favor of the riglit of adjacency.® In the development of 
his theory, however, he shows a forceful and consistent logic. The 
political ideas that underlaid the decision are revealed in such expres- 
sions as: “Every citizen is required at times, to contribute some- 
thing, by way of sacrifice, to the public good. Such partial evil is 
the price which is paid for the advantages incident to the social 
state ;”* and, “The absence of a power to control and put to use the 
public interests in the navigable waters would be an imperfection in 
the public polity of any people.”® 

The Chancellor’s opinion is based on the law of natural rights 
as opposed to the theory of political necessities.® It presents with 
view with precedents of judicial authority and historic force.’ But 
its theory was opposed to what was doubtless felt to be the public 
necessity and demand, and so the “right of adjacency” in this State 
was forever lost. 

There can be little doubt that the decision of the majority in 
Stevens v. The Railroad overturned a well-established common law 
rule of the State and substituted therefor a rule of State polity. The 
case has definitely established the principle that a riparian owner 
possesses no natural rights of adjacency which he can urge against 
the sovereign State. 

The effect of Stevens v. The Railroad was to impart to the State 
in its ownership of the shores a dual character. To the mind of the 
Court, the State is both sovereign and proprietor. While possessed 
of the right to alienate at any time any portion of the public domain, 
though it thereby exclude the public therefrom, it is bound, while 
that domain continues undisposed of, to protect and enforce the public 
rights therein, and to this end is endowed with all the sovereign 
powers of regulation and control.* In short, the State exercises both 
new vigor the view of the majority in Bell v. Gough and backs this 
a jus privatum and a jus regium. 


6. For instance, the Chief Justice cites the case of The Duke of Buccleuch 
v. Metropolitan Board of Works, L. R. 5 Exc. 221, as denying the right of 
adjacency, although in that case the plaintiff was awarded damages for the 
severance of his connection with the Thames River and the case has ever 
since been cited as an authority upholding the right of adjacency. 

Nor is his argument on the power of Parliament impressive. If lands 
under water are not in their nature adapted to the ordinary incidents of real 
property but are more properly subject to public use, the title to such lands 
is fiduciary, and it matters not whether King or Parliament or a State Legis- 
lature is vested with the title for the control of such lands. See on this point 
the criticism of Tillinghast in “Tide-Flowed Lands,” etc. 18 Harv. L. R. 362. 

7 34 N. J. L. 550. 

8. Ibid., 551. 

%. “The owner of lands upon tide waters has a right to the natural ad- 
vantages conferred on his land its adjacency to the water, which, like the 
right to have fresh water streamS flow unobstructed and unpolluted upon and 
from his land, and like the right to support for the natural soil by the adja- 
cent soil, is an incident to the land, and is property.” 34N. J. L. 576. 

1. “By the law of New Jersey, being the common law as adopted here, 
altered to suit the circumstances and necessities of the people and the genius 
of our government, the right to wharf out from the lands situate on tide 
waters over the shore in front has become an incident to such lands and a 
right of property.” Ibid, p. 576. 

2. Voorhees, J., in Jersey City v. Hall, 79 N. J. L. 559, 371, says: “The 
whole trend of this case (the Stevens case) is that lands under tidal waters 
are not held by the State as a proprietor, at least not wholly so, but are held 
for the benefit of the public.’’ See his opinion for a discussion of this dual 
character of the State’s title, 79 N. J. L. 568-573. 
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Stevens v. Railroad has settled the law with finality. It is, indeed, 
the very foundation of the modern law of riparian rights in the State 
of New Jersey.’ 

To summarize briefly the history we have just reviewed: The 
progress of the controversy of the law of the foreshore in New Jersey 
has been marked distinctly by three cases: 

Arnold v. Mundy declared the State to be the owner of land under 
water as far inland as the high tide mark. Although the Court did 
not attempt to define the nature of that ownership or the rights of 
the shore-owner, it clearly conceived the State’s title as held in trust 
for the people and impossible of alienation. 

Sell v. Gough confirmed this view of the State’s title, and, in 
addition, recognized certain rights of the riparian proprietors in the 
lands below high tide. These were the vested rights of adjacency and 
“filling in.” 

Stevens v. Railroad ended the uncertainty raised by the earlier 
cases, and declared the State’s fee simple title. This the Court 
regarded as a proprietory title, a jus privatum as well as a sovereign 
right of regulation. The Court reduced the position of the riparian 
owner to that of a mere licensee and declared that the State could, at 
any time, terminate this license. The doctrine of the right of adja- 
cency was thus overturned and the absolute title of the State estab- 
lished. 

There is more to be said on this subject of the law of waters, 
of interest and of value, but if this discussion has served to indicate 
the sources of the law of riparian rights in New Jersey and the course 
of this law’s development, it has served the purpose of its writing. 


Camden, N. J. LOUIS B. LE DUC. 


8. The following cases may be cited as among the most notable of the 
many which have followed: Stevens v. Railroad: Hoboken v. P. R. R., 124 U. 
S. 656; Hoboken v. Hoboken L. & Imp. Co., 36 N. J. L. 540; American Dock & 
Imp. Co, v. Trustees of Public Schools, 39 N. J. Eq. 409; Marcus Sayre Co., 60 
N. J. Eq. 368; Simpson v. Moorehead, 65 N. J. Eq. 629; Phila. Brewing Co. v. 
McOwen, 76 N. J. L. 636; Sooy Oyster Co. v. Gaskill, 71 N. J. Eq. 308; Morris, 
etc., R. Co., v. Jersey City, 71 N. J. Eq. 308; Atty. Gen. v. Lehigh Valley, 78 N. 
J. Eq. 349. 


BRISKMAN v. D., L. & W. R. R. CO. 
(Essex Circuit Court, August, 1916). 
Action for Malicious Prosecution—Pleading—Copy Annexed to Complaint. 





Case of Herman Briskman, Plaintiff, against Delaware, Lacka- 
wanna and Western Railroad Company and others, Defendants. On 
motion to strike out copies attached to complaint. 

Mr. Elias A. Kanter for Plaintiff. 

Mr. Frederic B. Scott for Railroad. 

Mr. Thomas A. Kenny for Thomas McDonald. 

CUTLER, J.: The complaint in an action for malicious prosecu- 
tion “should plainly state the specific facts constituting the cause of 
action, not conclusion nor evidence of facts, nor unnecessary repetition 
thereof, but so as to sufficiently allege all the essential elements of 
the wrong.” 26 Cyc. 71. 
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It is laid down in the Enc. of Pleading and Practice, Vol. 13, p. 427, 
paragraph 6, as follows: “In an action for malicious prosecution the 
declaration or complaint must show (1) a judicial proceeding against 
the plaintiff; (2) the investigation, institution or continuation of the 
proceedings by the defendant; (3) want of probable cause; (4) malice; 
(5) the termination of the proceedings in favor of the plaintiff; and 
(6) that the plaintiff has sustained damages. In other words, every 
fact which the plaintiff must prove to enable him to maintain his ac- 
tion, and which the defendant has a right to controvert by his plea or 
answer, must be distinctly averred.” 

Again it is laid down in 26 Cyc. 72, section 2: “It is essential 
that the complaint must contain a substantial, accurate and complete 
description of the original proceedings, and it must set forth facts 
showing that it was judicial in character; in criminal cases the par- 
ticular offense must be stated. Process issued must be adequately 
described.” 

It was necessary for the plaintiff to set out in his complaint the 
original proceedings accurately. Instead of doing this he has attached 
a copy of the complaint made against him before the Judge of the 
Second Criminal Court of the city of Newark, a copy of the check re- 
ferred to in said last-mentioned complaint, and a copy of the allega- 
tion made by the Prosecutor of the Pleas of Essex county, founded 
on last-mentioned complaint, marking them A, B and C, and referring 
to them in his complaint as so attached. 

The plaintiff had the right to plead in this manner under the pro- 
visions of Rule 23, Schedule A of the Practice Act (1912), Laws of 
1912, page 377, which reads as follows: “In pleading any document a 
copy thereof may be annexed to the pleading, and referred to therein, 
with like effect as if it were recited at length.” 

I do not see how attaching a copy of these papers to the com- 
plaint, and referring to them, instead of setting them, or the substance 
of them out, in that pleading, can in any way embarrass or delay a 
fair trial of this case. 

The motion to strike out these copies so attached to the com- 
plaint is denied, but without costs. 





IN RE TAVERN LICENSE OF McGILL. 


On May 13th last Judge Daly, of the Middlesex Common Pleas, 
denied the petition of William T. McGill, of Cranbury, for the renewal 
of a tavern license, the only one in that place. By request the reasons 
given are published below. 

In part, Judge Daly said: “During my incumbency of this office, 
I have had very little difficulty concerning license matters, which I 
attribute largely to the original announcement made at the beginning 
of my first term as to my views on that subject. 

“In the present situation I find that Mr. McGill has for the past 
two years conducted the hotel at Cranbury in a building which has 
been licensed as a hotel for from 50 to 100 years. Not one bit of 
proof was offered against the morality or fitness of the applicant, or 
to show a lack of the accommodations required by the law, or any 
substantial violation of the law in his conduct of the place. 
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“On the contrary, it was shown at hearings before this Court that 
Mr. McGill was a man of good character and conducted the hotel 
honestly and cleanly and within the law at all times, and that he pro- 
vided all the accommodations required in a very efficient way. But 
the argument was advanced against renewing the license that the 
overwhelming sentiment of the people of Cranbury was against having 
the license continue in their midst. It was held that this fact should 
direct and control the Court in the matter. In other words, that local 
option should be applied in this territory. I find that 106 voters of 
the First Cranbury District signed a remonstrance against the license. 
This election district cast about 250 votes in the last general election, 
and, while the signers were less than a majority, it was contended 
that many more could have been secured to sign the remonstrance. 
I am forced to conclude that, if put to the solemn test of a vote, the 
great majority of the people of Cranbury would vote against the li- 
cense. But, if so submitted, no such proof would be permitted to pre- 
vail, and there is abundant proof that the mere signing of a petition 
is entitled to little evidential weight or effect. 

“Allowing that a majority would oppose the license, it was con- 
tended that this Court should be guided by this fact, despite the funda- 
mental right of every man to eat and drink what he pleases so long as 
he does not interfere with the rights of others. 

“In the absence of legislation, any man would have the right to 
sell liquor, but the Courts have wisely held that the unrestrained traffic 
in liquor tends toward pernicious results, and statutes have been 
enacted to regulate and control the liquor traffic. But no law has been 
enacted in this State providing for prohibition in the State, or any 
county, or any section of a county. There is no law which permits 
the people of any section to say yes or no on the subject, the power 
being delegated to the county Judge, outside of cities. 

“In cities saloons are licensed simply as drinking places, but 
this is not true in the county, as the county Judge has no power to 
license places simply as drinking places, and the Court is strictly 
enjoined not to grant licenses simply to encourage tippling. 

“For a Judge to assume the power to prohibit liquor in any 
territory would only be for such Judge to exercise mere arbitrary 
power. If such power is desired it must be inaugurated by the people 
through the Legislature. I must consider that the public is entitled 
to accommodations usually found in an inn and tavern, and to con- 
tend that I have the right to accept the will of the majority of the 
people in any community in granting licenses appears remarkable 
tome. I have no right to recognize local option, and to do so would 
be nothing less than judicial anarchy. 

“No Judge can evade the favorable influence upon his mind that 
the licensed place for which renewal is asked is an old one and that 
the applicant has conducted it efficiently. At the same time a license 
is in no sense property, nor even a contract. It is simply a permit, 
and each time it comes up must be regarded in the light of circum- 
stances then existing. 

“The law requires twelve reputable freeholders as signers, and 
in this case there are twelve signers to give the Court jurisdiction, but 
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I feel that the word ‘reputable’ means that the signers must be 
reliable. Are there twelve such signers? Three of the signers 
admitted on the witness stand that they had no personal knowledge 
regarding the things they certified to, and I have serious doubts of 
my right to grant a license when there are not twelve reliable men to 
certify to the applicant’s position. 

“It has also been contended that this license will not conduce to 
the public good. A Supreme Court Justice has aptly defined the 
meaning of the phrase ‘public good,’ and the net result of his deduc- 
tion is to find that the Legislature never contemplated license would 
be granted to promote the welfare of a community from an ethical 
standpoint, but that the accommodation of the traveling public and a 
place for holding public meetings was the thought to be conveyed by 
the expression ‘public good.’ 

“Is this place necessary? The applicant himself on the stand 
testified that in the two years he has been in charge there were 700 
names registered on his books, and that included those who stayed 
over night and those who stopped there just for a meal. The inevit- 
able deduction is that more than half the nights the place was without 
a single guest or lodger. 

“Hightstown is only two and one-half miles away, and has two 
or three licensed places. In these days of auto-traffic distance is 
annihilated, and, if this place at Cranbury had not been licensed the 
last two years, would any appreciable part of the traveling public 
have been seriously inconvenienced? I am forced to conclude that 
the answer is ‘no.’ 

“In view of the fact that the petition lacks twelve reputable 
signers and that it is not a public need as contemplated by the statute, 
I cannot act on the basis of sympathy, but must follow the law. There 
is not a scrap of testimony to show that this place is required for the 
public good and the petition of Mr. McGill is accordingly denied.” 





REINGEW URTZ v. GANS. 


(Court of Chancery of N. J., July, 1916). 
Belling Grocery Business with Engagement Not to Engage Therein—Opening Stand with 
Vegetables and Fruits—Injunction. 
Case of Abraham Reingewurtz, Complainant, against Simon Gans, 
Defendant. On motion for preliminary injunction. 


Mr. Jacob L. Newman for Complainant. 
Mr. Philip J. Schotland for Defendant. 


HOWELL, V. C. (Memorandum Opinion): On April 29, 1915, 
Simon Gans, the defendant, sold to the complainant and another, by 
bill of sale of that date, the “fixtures and equipment now contained in 
the grocery store in premises known as 120 Elizabeth Avenue, Newark, 
New Jersey, and the lease for said store and two apartments above said 
store in the same premises, which lease has yet about six months to 
run.” In the same instrument the defendant, Gans, made the following 
covenant: “For the consideration above named I agree not to engage in 
the grocery business, either as a principal or as an employé of any one, 
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in any store or place of business of that kind conducted within a radius 
of ten blocks of said store premises, for a period of five years from the 
date hereof.” The complainant purchased the outstanding one-half 
interest so that he now is the owner of the property in question. It is 
now claimed that Gans has violated his covenant by establishing within 
the limits defined by the covenant the business of selling vegetables and 
fruits, and the question before the Court is whether such a business is 
a violation of the covenant. It appears that, when Gans sold the 
property to the complainant and his partner, he was using in the busi- 
ness for his bill-heads and slips an advertisement which read as 
follows : 

“ Simon Gans 

Dealer in Fancy 

Groceries and Delicatessen 
Fruits and Vegetables 
120 Elizabeth Avenue, corner Alpine Street, 
Phone 1305 Waverly Newark, N. J.” 

At the same time, in order to procure the payment of the purchase 
money, he made an affidavit in which he stated that he was the owner 
of the store and all the contents thereof, including a stock of groceries, 
delicatessen, fruits and vegetables. I take it, therefore, to be a fact 
that, at the time Gans sold the property, he was dealing in fruits and 
vegetables, and that he made a representation to that effect in order 
to induce the complainant to carry through the transaction. He now 
claims that the sale’of fruits and vegetables is not within the covenant, 
but, whether these words are within the covenant or not, the Court 
would not permit him to make an assertion of the fact for one purpose 


and deny the same statement for another purpose. This would be an 
example of unfair trade which cannot be sanctioned. 

I will advise an order for an injunction in accordance with the 
prayer of the bill. 





EKLIMCHAK vy. INGERSOLL RAND CO. 
(Warren Common Pleas, July, 1916). 


Workmen’s Compensation Act—Injuries and Death—Common Law Marriage and Poat- 
humous Illegitimate Child. 


Case of Mary M. Klimchak and William Klimchak, by his next 
friend, Mary M. Klimchak, Petitioners, against Ingersoll Rand Com- 
pany, Respondents. On petition for compensation under Workmen’s 
Compensation Act. 


Mr. Marshall Miller for Petitioners. 
Mr. Charles B. Brady (Smith & Brady) for Respondent. 


ROSEBERRY, J.: The following facts were agreed upon by 
counsel in open Court: That notice of the injury to William Klim- 
chak, resulting in his death, was given to the respondent within the 
time required by law, and that he had been in respondent’s employ 
about one month and was receiving wages at the rate of $11.20 a 
week ; that he had no relatives who were dependents within the mean- 
ing of the Act, outside of the alleged petitioners; that the accident 
arose out of and in the course of his employment by respondent, while 
he was engaged in coupling a “Modak,” a hoisting engine on wheels, 
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to a car, and was caught between the two, and received his injury on 
the 13th day of September, 1915, at four o’clock in the afternoon, and 
that he and petitioners were residents of Easton, Pa., at the time of 
his death. 

It appears, by the testimony taken, that Mary Maskalnik, one of 
the petitioners, was rooming at the house of Metro Esko, on Franklin 
street, Easton, Pa., on the fourth day of July, 1914, when William 
Klimchak came there to room, and between her room and his room 
was a connecting door. At once an intimacy sprang up between them, 
and frequently at night he sought her room, remaining at times nearly 
the whole night. This intimacy, wholly meretricious, continued up to 
the first day of September, 1915, when petitioner says that she in- 
formed William Klimchak of her pregnancy, and, in order to have her 
baby baptized, when born, in the Greek Catholic Church, she and 
William Klimchak went to a priest in Allentown, Pa., about Septem- 
ber 1, 1915, and arranged to be married on the 18th day of September, 
1915, because it required three Sundays to publish the banns before 
marriage. He gave his name to the priest as William Klimchak and 
she gave her name as Mary Maskalnik. Both stated they were not 
married, and William gave the priest ten dollars to marry them on 
September 18th. 

When they returned to their boarding place William Klimchak 
gave up his room and moved his possessions into» Mary’s room, and 
for thirteen days they occupied the same room and bed and he called 
her his wife. 

She worked at the Hosiery Mill earning from $12 to $15 a week, 
while he worked for respondent to the time of his death. 

She claimed that he gave her his wages and that she paid the 
board and bought her clothes out of it. 

Metro (James) Esko, the boarding-house keeper, says that Wil- 
liam Klimchak said to him “that when they get married they would 
live upstairs,” and that “he didn’t pay no board for her but she pay 
for him.” 

Charles Lobask testifies that “he said she will be my wife and I 
am just now living with her just the same as my wife.” 

She, also, after his death signed a receipt in her maiden name, 
Mary Maskalnik, for the payment of $10 due William Klimchak, at 
the time of his death, from the respondent. 

The counsel of petitioner insists that the evidence shows a com- 
mon law marriage between William and Mary. If it was a common 
law marriage it must be so under the laws of the State of Pennsyl- 
vania, where the parties resided at the time the marriage is alleged 
to have been consummated. 

In Richards v. Brehm, 73 Pa. 140, the Court said: “Marriage is a 
civil contract jure gentium, to the validity of which the contract of 
parties, able to contract, is all that is required, by natural or public 
law. If the contract is made by verba presenti, though it is not con- 
summated by co-habitation, or if it be made per verba futuro, and be 
followed by consummation, it amounts to a valid marriage in the 
absence of all civil regulations to the contrary. Marriage is a civil 
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contract which may be completed by any words in the present time 
without regard to form.” Guardians of the Poor of Phil. v. Nathan, 
29 Brewster, 149; in Conly’s Estate 185 Pa. 208; Hantz v. Sealy, 6 
Behm. 405. 

In re Callery’s Case, 226 Pa. 469, 75 Atl. Rep. 672, the Court says: 
“Cohabitation and reputation conjoined are the essential facts from 
which a presumption of common law marriage arises.” 

In Patterson’s Estate (Pa.), 85 Atl. Rep. 75, decided July 2, 1912, 
the Court lays down the general rule as to presumption of illicit rela- 
tions, and speaks as follows: “When, as in this case, the relation be- 
tween the parties was illicit in its inception, a marriage will not be 
presumed because of cohabitation and reputation, without proof of the 
change of the relation.” 

Cohabitation as man and wife under an agreement to marry is no 
marriage, Grimms Estate 131 Pa. 199, or that they intended to get 
married, Gross’ Est., 9 Dist. 76. 

The leading case on a common law marriage in New Jersey is 
Atlantic City R. R. Co. v. Goodin, 62 N. J. L. 394, on pages 400 and 
4()1. 

A leading case in New York is Gall v. Gall, 114 N. Y. 109, in 
stating the evidences of a common law marriage, and the presump- 
tions arising where the relations at first are illicit and afterward as- 
sume a matrimonial character as follows: “A present agreement be- 
tween competent parties to take each other for husband and wife con- 
stitutes a valid marriage, even if not in the presence of witnesses. 
Such a marriage may be proved by showing actual cohabitation as 
husband and wife, acknowledgment, declarations, conduct, repute, 
reception among neighbors and relations and the like. And where the 
intercourse was illicit at first, but was not then accompanied by any 
of the evidence of marriage, and subsequently it assumed a matri- 
monial character, and is surrounded by the evidence of a valid mar- 
riage above named a question of fact arises for the determination of 
the jury. They are to weight the presumption arising from the 
meretricious character of the connection in its origin with the pre- 
sumption arising from the subsequent acknowledgment, declarations, 
repute, &c., and decide whether all of the circumstances, taken to- 
gether, are sufficient evidence of marriage.” 

There is an English Workmen’s Compensation case which pre- 
sents stronger features of a common law marriage than this case. 
In Fife Coal Co. v. Wallace (1909), S. C. 682, 2 B. 264, a man and 
woman began to cohabit in September, 1907, and continued together 
until the death of the man in July, 1908. During that time they were 
regarded by those with whom they came in contact as man and wife. 
There was some talk of having the marriage ceremony performed, 
but was postponed until the man was in better circumstances. He 
asked her to go with him as his wife, and soon after cohabitation be- 
gan he gave her a wedding ring, which she wore. A child of the 
intercourse, born after the death of the man, was registered by the 
woman as illegitimate, in the belief, as she explained, that they could 
do something with her if she registered it as legitimate, as she was 
not regularly married and the father was dead. The Sheriff Substitute 
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found that she was married to the deceased, and that she and her 

child were wholly dependent upon his earnings, but it was held, on 
appeal, that the facts stated were not sufficient to raise the presump- 
tion that the parties were married. The case was sent back to the 
Sheriff to find what compensation, if any, was to be paid to the child, 
which must be held to be illegitimate. 

In the present case the illicit relation continued from July, 1914, 
to September, 1915, when she informed William Klimchak of her 
pregnancy. They then agreed to marry on September 18th, 1915, as 
soon as the bans could be published. Both denied to the priest that 
they were married. She went by her name and he by his name until 
his death. She signed her maiden name to a receipt of ten dollars 
after his death. The only difference in their relations after they saw 
the priest was that they occupied one room, each working as formerly 
and using their wages for the brief period of thirteen days in mutual 
help. 

The witness, Charles Lobask, stated the situation when he testi- 
fied that William Klimchak “said she will be my wife and I am just 
now living with her just the same as my wife.” 

I must hold that the evidence does not establish a common law 
marriage between William Klimchak and Mary Maskalnik, one of the 
petitioners, and her petition, as to herself, must be dismissed. 

The petition of William Klimchak by his next friend, Mary M. 
Klimchak, must be sustained. 

It is clearly proved that the child is the son of William Klimchak, 
deceased, and was born the thirtieth day of April, 1916, as the father 
was killed in the previous September. He is, therefore, a posthumous 
illegitimate child. 

The law of 1911 speaks of actual dependents, but the law of 1914 
used the simple word “dependents.” The definition of “dependents” 
in Sec. 13 of the English Workmen’s Compensation Act of 1906, in- 
cludes illegitimate children, as does Sec. II, paragraph 12, as amended 
in 1914, of the New Jersey Act. 

The English Act does not speak of a posthumous child, yet it was 
held, in Williams v. Ocean Coal Co., Ltd., 2 K. B. 422; 9 W. C. C. 44, 
that a child en ventre sa mere at the time of the husband’s death and 
later born alive, is to be deemed to have been born at the time of the 
death, and is, therefore, a dependent within the Act. 

The case of Schofield v. Orrell Colliery Co., Ltd. (1909), A. C. 
433, is a case similar to the present case. There the workman was 
killed by an accident some months before the birth of an illegitimate 
child, the paternity of which he admitted, and it was proved that he 
was engaged to be married to the mother, and the accident occurred 
very shortly before the day fixed for the marriage ; it was held that the 
child was a dependent. 

A posthumous child may be a dependent within the English Act, 
William v. Ocean City Coal Company, 2 K. B. 422. ; 

A child en ventre sa mere is dependent upon the earnings of its 
father, indirectly through its mother, Day v. Markham, 39 L. J. (Eng.-) 
164, 6 W. C. C., 115, and it was upon that ground that the case of 
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Orrell Company v. Schofield, A. C. 433, was decided, although in Wil- 
liams v. Ocean Coal Co. (supra) it was deemed to be born at the time 
of the parent’s death, although it was born afterwards. 

In the Schofield case, Lord Loreburn, L. C., said: “It may be 
that a person so situated that he might reasonably count upon assist- 
ance from those earnings, and probably would need it, ought in the 
circumstances of the case, to be included among the dependents re- 
ferred to in the statute.” 

The New Jersey Act says (Sec. II, paragraph 12, as amended 1914, 
P. L. 1914, p. 499), “illegitimate children shall be presumed to be de- 
pendent when they were part of the decedent’s household at the time 
of his death.” The child, William Klimchak, although in ventre sa 
mere, whether considered as born at the time of his father’s death, or 
dependent upon the earnings of the father, although indirectly through 
its mother being a part of decedent’s household, falls within the defini- 
tion of an illegitimate child. 

From its inception, through its whole period of gestation, to its 
birth, it bore the stamp of illegitimacy. If born before its father’s 
death in his household gives it a preference over one born afterwards 
it seems unfair and not within the spirit of the Act, because it might 
reasonably be considered as dependent upon the father’s earnings and 
probably would need it as though born before his death. 

The child is entitled to thirty-five per cent. of the deceased’s week- 
ly wages, for a period of three hundred weeks. Burial expenses of the 
deceased not to exceed one hundred dollars is allowed. 





SMITH v. STRONG. 
(Mercer Common Pleas, August, 1916). 
Workingmen’s Compensation Act—Injuries Resultiug in Death—Was Deceased Employe, 
or Independent Contractor ?— Distinction. 

Case of Elizabeth Smith, Petitioner, against Joseph L. Strong, 
Respondent. Petition filed under Workmen’s Compensation Act. 

Mr. Edwin C. Long for Petitioner. 

Mr. Frederick W. Gnichtel for Respondent. 

MARSHALL, J.: This is an action brought by the widow of 
Edgar P. Smith, deceased, for compensation under the Workmen’s 
Compensation Act. 

The proofs show that the respondent carries on the business of 
a baker, and, as part of such business, employs men to drive wagons 
on the road and sell bread therefrom. The deceased had been en- 
gaged in selling bread for the respondent during the past seven or 
eight years. The respondent testified that, at the outset, Mr. Smith 
purchased the bread at seven cents a loaf, and whatever he received 
over that amount was his profit. He used a horse and wagon belong- 
ing to the respondent and covered a territory in Bucks County, Pa. 
Later on, on account of some difficulties encountered with the Bucks 
county authorities because of his failure to take out a license, the 
deceased stopped selling bread in Pennsylvania and was assigned a 
territory in this county. 
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Some time after the deceased discontinued selling bread in 
Bucks county, and began selling in Mercer county, the arrangement 
between him and the respondent was changed, and, instead of pur- 
chasing the bread at seven cents a loaf, an agreement was made that 
he should receive, as compensation, 15 per cent. of the money taken 
for bread sold by him. Every Saturday the deceased added up his 
total receipts for the week and calculated the amount of commission 
due him thereon, retaining the amount from any moneys in his hands. 
This arrangement continued up until the time of his death. 

A team and wagon were furnished to the deceased by the respond- 
ent, the name of the respondent being painted on the wagon. The 
horses and wagon were kept on premises owned or controlled by the 
respondent, and were fed and cared for by his stable man, without 
expense to deceased. 

Each day the wagon, driven by the deceased, was stocked with 
bread from the respondent’s bakery, whereupon he visited the various 
customers on his route, supplying them with bread at the regular 
price fixed by the respondent. His sales were made either for cash 
or upon credit. The charge accounts were kept in a book which 
Smith himself provided, because, as the respondent himself testified, 
“he did not like the kind that was furnished by the respondent.” 
These books were either marked with the respondent’s name or tele- 
phone number, which number, in case of loss, the finder was requested 
to call. At the end of each day’s work, the deceased turned in to the 
respondent the money collected during that day and also returned any 
bread which remained unsold, no deduction being made from his com- 
mission on account of unsold stock. 

The proofs also show that, at different times, the deceased 
secured someone to assist him in the work of serving the customers. 
This was done without consulting the respondent, and the com- 
pensation, if any, to such helper was borne by the deceased. 

On the twenty-fourth day of February, 1916, the deceased was 
covering his daily route with the team and wagon, and, when at 
White Horse, the horses became frightened and ran away. He was 
thrown from the wagon and sustained severe injuries, as result of 
which, on the twenty-eighth day of February, he died. 

Payment of compensation to the widow, who is the sole dependent 
of deceased, is resisted upon the ground that the deceased was not 
an employé of the respondent, but an independent contractor. 

No reported case arising under our Workmen’s Compensation 
Act, involving a precisely si se state of facts, has been presented 
to the Court’s attention, but fhe question as to whether the relation 
of master and servant exists between a salesman employed upon com- 
mission and his principal was decided in the Supreme Court in the 
case of Lewis v. National Cash Register Company, 84 N. J. L. 598. 

That was a case in which there was a contract between one Kaler 
and the National Cash Register Company. The contract provided 
that Kaler was to have a commission on all registers sold for use in 
his territory, which territory had been designated by the Company, 
which commission was twenty per centum of the money received. 
Kaler was to pay all his own expenses, including traveling, office or 
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other expenses, for which he_was to contract under his own name, 
and under no circumstances to represent the Company as responsible 
therefor ; and he also agreed to employ salesmen to assist him. The 
contract further provided that the agency should end at the option of 
either party, by written notice mailed or delivered, at the last known 
address of the other. Kaler was also to provide his own conveyance 
for delivering the cash registers. 

This suit was not brought for compensation under the Employers’ 
Liability Act, but it was a suit brought against the Company by rea- 
son of an accident which occurred. 

Kaler, while driving an automobile, ran down an infant of tender 
years, the plaintiff claiming that the Cash Register Company was 
liable for the reason that Kaler was engaged on his master’s business. 

The chief defense in the case relied on by the appellants was 
the claim that Kaler was an independent contractor. 

The suit was tried in the Hudson County Circuit Court, and 
resulted in a verdict for the plaintiff, and it was appealed by the Com- 
pany to the Supreme Court, which Court affirmed the judgment of 
the Circuit. 7 

The case of Singer Manufacturing Company, plaintiff in error, 
v. Rahn, 132 United States 518, is similar to the National Cash Reg- 
ister case, supra. 

A salesman on commission is an employé, within the statute, 
giving preference to employés on assignment by the employer, though 
the compensation of the employé was measured in part by a share of 
the profits. In re Ginsburg, 59 N. Y. Supp. 656. 

“Employés,” as used in Laws 1897, c. 266, providing that, on 
assignments for benefit of creditors, the wages or salaries of employés 
shall be preferred, will include a traveling salesman, whose duty it 
was to sell goods in a particular locality, and whose compensation 
consisted exclusively of commissions. In re Smith, 59 N. Y. Supp. 
799. 

“An independent contractor is defined to be one, who, carrying 
on an independent business, contracts to do a piece of work accord- 
ing to his own methods, without being subject to the control of his 
employer as to the means by which the result is to be accomplished, 
but only as to the result of the work.” Reisman v. Public Service 
Corporation of New Jersey, 81 Atl. 839. 

Tested by the definition above recited, my conclusion is that the 
facts in this case will not warrant a finding that the deceased, Smith, 
was an independent contractor. Clearly his was not a contract to do 
a piece of work according to his own methods. For a number of 
years he had been engaged in distributing the products of his em- 
ployer’s bakery. He had a certain alloted territory which he was 
expected and required to cover daily. I think it may be reasonably 
inferred that, as to the time, method and means of doing his work, 
he was under the control of the respondent. During the whole course 
of his employment, it does not appear he ever employed or hired a sub- 
stitute. On the contrary, it does appear that on one occasion, when 
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Mr. Smith was sick and unable to work, the respondent himself drove 
his team and personally served the customers. 

The contract between the parties was one for service and not for 
the performance of a particular piece of work. The petitioner is, 
therefore, entitled to compensation under the Act. 

A tabulation of the commissions earned by the deceased during 
a period of six months prior to his death, which tabulation was pre- 
pared by the respondent and offered in evidence by consent, shows 
that his average weekly earnings were twenty dollars and twenty-five 
cents, which amount is hereby found as his weekly wages. 

Petitioner is entitled to 35 per cent. of this amount for a period 
of 300 weeks, besides funeral expenses not exceeding one hundred 
dollars. Costs will also be awarded to the petitioner. 





A divorced person who remarries within the time prohibited by 
statute, is held not entitled in Szlauzis v. Szlauzis, L.R.A. 1916C, 741, 
to recover property conveyed to the second wife to induce her to 
enter into the marriage, where the statute makes such marriage void 
and a misdemeanor, although she acted with an ulterior purpose to 
secure possession of the property and abandon him. 





VAN HORN v. WHITNEY. 


(Morris Common Pleas, July 7, 1916). 
Workmen’s Compensation Act—Injury to Right Hand— Burden of Proof of Intoxication— 
Limitation Act 
Case of Lewis Van Horn, Petitioner, against Livingston Whitney, 
Respondent. Petition filed under Workmen’s Compensation Act. 


Mr. Elmer King (King & Vogt) for Petitioner. 
Mr. C. Franklin Wilson (Vreeland & Wilson) for Respondent. 


SALMON, J.: Petitioner began working for respondent, as a 
general farm hand, August 23, 1911. His wages were forty dollars 
per month throughout his employment. On January 29, 1912, while 
feeding a cornstalk shredder, his right hand was injured. The injury 
resulted in the loss of the index finger, except one-half of the phalange 
next to the hand; the loss of the middle finger; the loss of the ring 
finger; the loss of the little finger, except one-half of the phalange 
next to the hand; and the loss of the flesh and part of the nail at the 
end of the thumb; also some wrist bones were broken and crushed, 
leaving the wrist slightly sthaller and somewhat weakened; the grip- 
ping power of the hand is also impaired. On the day in question 
petitioner was working in conjunction with one Edwin W. Bradshaw, 
the former engaged in feeding the cornstalk shredder (a machine that 
cuts and shreds the stalk), the latter removing the product therefrom. 
It appears that the stalks were frozen, and required force on the part 
of the feeder to effectually prosecute the work. The general procedure 
seems to be that the stalks first enter between two rollers three or 
four inches in diameter and about eighteen inches wide. After being 
pressed between the rollers, more or less uniformly, the stalks reach 
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the knives, a distance of eight or nine inches from the rollers. The 
knives are fastened to an axle. The knives revolve in a spiral manner, 
continuously cutting the stalks. While feeding the stalks under these 
conditions the rollers revolved against the stalks. The petitioner 
forced the stalks between the rollers and presently there was a sud- 
den jerk, due to the ice accumulation, and, as the stalks entered be- 
tween the rollers, petitioner’s right hand slipped, followed with the 
stalks, got fast in the rollers, and, reaching the knives, was seriously 
cut thereby. Petitioner was removed to the hospital and remained 
there about a month. He returned to his employment, at the same 
wages, about March 30, 1912, under promise by respondent, as pe- 
titioner claims, that, if he would not bring proceedings because of 
respondent’s alleged liability, he should have a lifetime “job” pro- 
vided by respondent to him. Petitioner continued working for re- 
spondent till the last of March, 1913, at which time he was discharged 
by respondent’s foreman, who, petitioner alleges, informed the latter 
that he was acting under orders from respondent. The petition in 
the case was filed November 12, 1915. 

It is set up, by way of defense, that petitioner was “drunk and 
intoxicated” at the time he suffered the injury; that “the accident and 
injury complained of was caused by the wilful negligence of the pe- 
titioner ;” that “the petition was not filed within one year after the 
accident and injury set forth in the petition of the petitioner, and 
claim of petitioner is barred by virtue of the provisions of the statutes 
in such cases made and provided, and especially by reason of the pro- 
visions of Section 8” of Chapter 174, P. L. 1913, as found on page 302; 
and that “The petition was not filed, and this action was not com- 
menced, within two years next after the cause of such action accrued, 
and is therefore barred by the statute in such case made and pro- 
vided.” 

Of course, in order that the charge of intoxication should be a 
well-founded defense, it must appear that such intoxication is “the 
natural and proximate cause of injury,” and the burden of proof of 
such fact is upon the employer. In this case there is no evidence 
whatsoever produced showing or tending to show that the petitioner 
here was intoxicated at the time of the accident. Therefore, this de- 
fense is without substance. 

The evidence does not disclose a situation wherein it might be 
said that the petitioner was wilfully negligent. Even though it did, 
the following cases hold that wilful negligence of an employé is not, 
under section 2 of the Act, a defense to actions thereunder: Garra- 
brant, Admx. v. Morris & Somerset Electric Co., 37 N. J. L. J. 208, 
aff'd. in N. J. Supreme Court by decision filed February 5, 1915; 
West Jersey Trust Co. v. Philadelphia & R. Ry Co., 95 Atl. 753 ; Taylor 
v. Seabrook, 87 Law 407, 94 Atl. 399; Thompson v. Parker and Cole- 
man, 38 N. J. L. J. 368. The remaining two defenses have to do with 
provisions of statute relating to the limitation of action. The first 
respects the one-year provisions, as found in section 3, paragraph 23 of 
the Act (P. L. 1913, p. 314), and the second regards the two-year 
limitation, as found in Section 3 of the Act entitled, “An Act for the 
Limitation of Actions,” 3 C. S. 3164. The first Act of limitation, 
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namely, one year, is confined to proceedings under the Workmen’s 
Compensation Act; the second is confined to actions arising in tort, 
or, in the words of the statute, to actions “for injuries to persons 
caused by the wrongful act, neglect or default of any person,” etc. 

It was said in the Workmen’s Compensation case of Hoey y. 
Superior Laundry Co., 88 Atl. 823, that “There can be no doubt that 
this legislation provides a method by which an employé may institute 
an action, and, if the facts warrant it, recover a judgment for such in- 
juries as the defendant may be liable for under this Act. The pro- 
ceeding is, as the Act states, summary, but it provides for the institu- 
tion of a suit by petition, notice to the defendant thereof, to which he 
may appear, answer, and have a trial, with a resulting judgment, either 
adverse or favorable, which as to the controversy tried would be bind- 
ing on both parties.” 

In Winfield v. Erie R. Co., 96 Atl. 394, the Court of Errors and 
Appeals, through Gummere, C. J., says that “What the appellant in 
the present proceeding seeks to enforce against the defendant com- 
pany is not a liability arising out of its negligence, but a contractual 
obligation created by Section 2 of our Workmen’s Compensation Act 
with the consent of both employer and employé, and which exists al- 
though no negligence can be imputed to the employer.” 

In Baur v. Court of Common Pleas, 95 Atl. 627, it was held as 
follows: “The present case presents this situation, that, before the 
amendment of 1913, the petitioner, in a case arising under the Act of 
1911, was not limited in time within which to inaugurate a proceeding 
for compensation, and that, if we should give retroactive effect to the 
amendment, the petitioner will be deprived of a right to compensation 
which inured to him under the Act of 1911. This right was a vested 
one of which he could not be lawfully deprived. The proceeding is 
neither an action upon contract nor one of tort, but rather what the 
statute creating it makes it; that is, a proceeding to enforce a statutory 
duty or obligation arising out of the relations of the parties, the basis 
of which is a contract express or implied.” 

In this last case the petition was filed more than two years after 
the occurrence of the accident, and the Court held that the limitation 
in the amendment of 1913 did not affect the petitioner’s right to com- 
pensation, and to file a petition therefor under the Act of 1911. In- 
asmuch as ir this case the Supreme Court has determined that the pro- 
ceeding is not one of tort, it is impossible to share in the view that the 
two years limitation Act has any application whatsoever, for this 
statute has to do unquestionably with actions arising in tort, as its 
very words specifically nate” See Franchino v. C. M. Grey Mfg. 
Co., 37 N. J. L. J. 203. It seems, therefore, that the petitioner’s right 
of recovery is well founded upon the statute of 1911. 

Petitioner’s disability is partial in character, but permanent in 
quality and comes under clause (c) of paragraph 11 of the Act. While 
there are two of the four fingers of petitioner that remain, to the ex- 
tent of a part of the first phalange, there is some loss of the thumb and 
there is also impairment of the wrist bones. The condition is such 
that the hand, irrespective of the loss of the fingers, has been affected 
and impaired. From the evidence in the case, coupled with inspection 
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of the member it is now found that the permanently impaired physical 
function or usefulness of the hand, as such, in view of all that it has 
suffered from loss and impairment, is to the extent of seventy-five per 
cent. of the loss of a hand, and for which compensation should be paid 
for seventy-five per cent. of one hundred and fifty weeks, namely, one 
hundred and twelve and a half weeks. Inasmuch as wages at the 
rate of forty dollars per month would mean a weekly wage of slightly 
less than ten dollars, the minimum of five dollars a week will apply. 

The sum of forty dollars is settled and determined as the amount 
of compensation to be paid by the petitioner to his legal advisers. 

Costs of this proceeding should be taxed by the Clerk and paid 
by the respondent. 

An order conforming hereto will be made. 





A bank cannot lawfully pay a note, after a petition in bankruptcy 
has been filed against the maker, in Matter of Midland Motor Co., 37 
Am. B. R. 364. 





IN RE MASONIC ASSOCIATION OF CAMDEN. 


(State Board of Taxes and Assessment, July, 1916). 


Taxation— Masonic Association one for Moral and Mental Improvement—Act of 1918— 
Use and not Ownership a Test. 


Mr. Adam R. Sloan for the Petitioner. 


Mr. E. G. C. Bleakley for the Respondent. 


THE BOARD: The Masonic Association, the appellant in this 
case, is the owner of a building situate in the City of Camden and 
known as the Masonic Temple. This association is incorporated un- 
der the general corporation laws of New Jersey with an authorized 
capital stock of $125,000. The capital stock is divided into founders’ 
shares and ordinary common stock. There are eight founders’ shares, 
each of which is held by an equal number of Masonic bodies and 
gives to each an equal vote in the election of directors. These aiso 
hold among them all of the common stock with the exception of 
twenty-four (24) shares which are distributed among that number of 
persons for the purpose of qualifying them as directors of the as- 
sociation. The Masonic bodies, which own all the stock of the cor- 
poration, with the exception noted, use the building as a place in 
which to hold their meetings and practice the rites peculiar to the 
fraternity of which they are a part. To each of these bodies annually 
is apportioned, as a sort of rent, a share of the cost of maintaining 
the building. This cost amounted last year to $5,469, including the 
compensation paid to the janitor. No other wages or salary of any 
kind is paid to any officer of the corporation or to any other person 
in connection with the use of the building. No rental is paid by any 
of the Masonic bodies, except that which represents their proportion 
of the expense of upkeep and maintenance. The Masonic Association 
has an office in the building, in which the directors meet. 

The appellant claims exemption from taxation on the ground that 
it is within the purview of subdivision 4, section 3 of the General Tax 
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Act, as amended by P. L. 1913, p. 570. The particular clause of the 
statute upon which the appellant relies exempts “all buildings actually 
used for * * * associations and corporations organized exclusively 
for the moral and mental improvement of men or women,” together 
with the land whereon the same are situated necessary to the fair 
use and enjoyment thereof, not exceeding five acres in extent for each. 

The theory upon which counsel pressed the appeal was that the 
Masonic Association has a legal title to the property, that the equit- 
able owners are the eight Masonic bodies using the building, and that 
those bodies are organized exclusively for the moral and mental im- 
provement of men. Witnesses were produced and documentary evi- 
dence submitted for the purpose of proving that the associations in 
question were organized exclusively to improve men morally and 
mentally. 

The evidence upon this point was explicit and uncontradicted 
and we are bound to find that the associations using the building un- 
der consideration meet the requirement of the statute. The property, 
therefore, is entitled to exemption unless it is conducted for profit. 
That the building is not conducted for profit and that in fact no profit 
is realized from it, was conclusively established by the appellant. 
Indeed, the City did not attempt to combat that contention. The 
scheme of ownership and use practically precludes the possibility of 
profit or the conduct of the building as a commercial enterprise. If, 
for example, such a rent were charged to the users of the building as 
would yield a revenue in excess of the upkeep and maintenance, the 
profit would be artificial rather than actual, since it would be paid by 
the same bodies that received it. The result would be a mere trans- 
ference from one pocket to the other. 

In connection with this phase of the question we have also con- 
sidered the applicability of that clause of section 3 of the Tax Act 
which provides that no building which may be hired for rental paid to 
a landlord shall be exempt. This provision clearly was intended to 
prevent the exemption of property from which the owner receives an 
income or profit. In the present case there is no analogy in the rela- 
tionship which exists between the legal owner of the building and its 
users to the relationship which exists between an ordinary landlord 
and his tenants. The element of private gain or investment advantage 
is entirely lacking. The facts which we already have pointed out 
make this perfectly plain. 

It is well settled that the use rather than the ownership of a 
building is the test of exemption. 

The corporation which owns the Masonic Temple is concededly 
not organized for any purposes which would entitle the property to 
exemption. This corporation, however, is merely a convenient legal 
entity in which to vest the title to the building, and its existence in no 
way affects or modifies the test of use which we must apply in decid- 
ing the question of exemption. If the legal owner used the building 
for purposes inconsistent with the purposes for which it is used by 
the equitable owners, we should have no difficulty in denying the ex- 
emption. There is, however, practically no use of the building except 
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for the associations for whose use it was erected. 


It is true that the 


directors of the corporate owner meet in the building, but their meet- 
ings are incidental to and not inconsistent with the general scheme 
by which the building is made to serve the purpose of the association 
for whose use it was erected and is maintained. This use entitles it 


to the exemption claimed. 


The assessment should be set aside. 





MISCELLANY 


SOME STATE NOTES. 


Mr. John Sykes, formerly a 
grominent lawyer of ‘Trenton, 
who was disbarred in 1909, died 
July 31 of heart trouble. He was 
admitted to the Bar in 1897. 

Mrs. Edith Rosecrans, of 
Blairstown, whose husband is an 
attorney, and who was admitted 
to practice at the last term of the 
Supreme Court, is the only wo- 
man attorney in the Sixth Con- 
gressional District. She studied 
law with her husband. 

Mr. Ira C. Moore, Jr., who was 
admitted to practice in 1913, has 
been admitted to membership in 
the firm of Colby & Whiting, of 
Newark. 

The death of Mr. Leslie C. 
Pierson, long chief clerk in the 
Supreme Court clerk’s office at 
Trenton, left a vacancy which is 
now partially filled by Mr. J. 
Harry Woodruff, who has served 
thirty years in the office and who 
becomes chief of the searching de- 
partment and has general charge 
of the office. 





A GOOD PITNEY STORY. 


The Newark “Sunday Call” is 
responsible for the following : 

“Lawyers are not given to tell- 
ing new stories, but whether this 
is new or not it is worth recording 
again. John O. H. Pitney was in 
Washington during the session of 
the United States Supreme Court 


and went into the little chamber 
occupied by this august body to 
enjoy watching his brother, Jus- 
tice Mahlon Pitney, work. A tall, 
gaunt and very earnest Western- 
er was arguing a very technical 
water rights question and was be- 
ing interrupted constantly by Jus- 
tice Pitney’s questions. Next to 
Brother John in the spectators’ 
seats sat another tall, gaunt 
Westerner apparently on the 
verge of exploding with some 
emotion. As things turned out 
this emotion was pride, for in a 
moment he turned to Mr. Pitney 
and said: 

“*That lawyer arguing there is 
my brother.’ 

“Mr. Pitney smiled. 

“*That’s odd. The Justice who 
is bothering him is my brother.’ 

“The Westerner looked at him 
oddly. 

“*VYou’re pretty fresh,’ he said, 
and turned his back.” 





A CASE OF IDENTIFICATION. 


“Is that the officer who arrested 
you?” his honor inquired of Mose 
Hanibel, an old negro whitewash 
artist, arrested for assault. 

“T can’t rekkerlect,” answered 
the prisoner. 

“Sure, I arrested him, Judge,” 
put in O’Flynn, with indignation, 
“he knows it, too.” 
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“Take a good look at him 
Moses,” insisted Judge Broyles, 
“isn’t that face familiar?” 

The darkey squinted long and 
scowlingly at his accuser. 

“Now dat I uses mo’ keer, 
Jedge,” he said, “peers like dey is 
somethin’ familyus erbout dat 
face, but dis yere worl’ is so full 
ob nacherally ugly folks, jes’ an 
ordinary man kaint always tell de 
diffunce betwix’ ’em. Dat’s him, 
Jedge. Dat’s him. . . but be ez 
easy ez yo’ kin on him, kaze he 
got a wife an’ fo’ chillun.”—Case 
and Comment. 





OBITUARY. 


Mr. Henry F. GALprin. 


Mr. Henry F. Galpin, of East 
Orange, died Aug. 18th of heart 
trouble, after only two hours of 
illness. He was engaged in his 
business as usual during the day, 
and, after coming to his home in 
the early evening, he complained 
of great exhaustion. A doctor 
was summoned, but he soon ex- 
pired. 

Mr. Galpin was born in Little 
Falls, N. Y., May 29, 1858, a son 
of Samuel J. Galpin and Mary 
Fox Galpin, both of whom sur- 
vive. The family moved to Som- 
erville, this State, in 1869, his 
father engaging in the furniture 
business. The son received his 
education in the public schools of 
the town and studied law. When 
he passed his Bar examinations 
and was admitted to the practice 
of law, he was one of the highest 
in the class. This was at the No- 
vember Term, 1882. He became 
counselor three years later. He 
began practicing law in Somer- 
ville. 

In 1885 Mr. Galpin and his fam- 
ily moved to Storm Lake, Iowa, 
where he practiced law success- 
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fully for seven years. During that 
period he acted as the prosecuting 
attorney of the county. Return- 
ing to Somerville, he opened a 
collector’s business for lawyers’ 
claim in New York, which he con- 
tinued for some time. About 15 
years ago he was appointed by 
the State Department of Banking 
and Insurance as an examiner of 
insurance companies and building 
loans. He was at work at the of- 
fice of the Colonial Life Insurance 
Company in Jersey City on the 
day of his death. 

Politically Mr. Galpin was for 
many years actively allied with 
the Republican party in Somerset 
county. He was a member of the 
County Executive Committee for 
several years, and also acted as its 
chairman for a time. He was an 
excellent organizer and was in de- 
mand for any executive work. For 
a number of years he was a mem- 
ber of the Somerville Board of 
Education. He was an active 
member and officer of the Second 
Reformed church of that place, 
assistant superintendent of the 
Sunday school, etc. 

He was first married to Annie 
Garetta Tunison, daughter of Mr. 
and Mrs. George P. Tunison, of 
Somerville. Three children sur- 
vive this marriage: S. Judson Gal- 
pin, of Somerville; Mrs. Martin 
Pierson, of Roselle, and Mrs. Nor- 
man Burscher, of Seattle, Wash- 
ington. Mrs. Galpin died July 3, 
1911. In 1914 Mr. Galpin mar- 
ried Mrs. Margaret Randolph, 
who survives him. After his sec- 
ond marriage he removed from 
Somerville to East Orange. 

Mr. Galpin was a clear-headed, 
useful lawyer and man, of strict 
integrity, and the special position 
in the State Banking Department 
held by him it will be difficult to 
fill. 











( 


NEWMAN 


< 


MR 


ee Be 








re PORTE IE, Tre” PW 








eA IP cera he ot ma el 
a - sae 


